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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.     

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    We r evi ew an unpubl i shed 

deci s i on of  t he cour t  of  appeal s di smi ssi ng f or  l ack of  

j ur i sdi ct i on an appeal  f r om t wo deci s i ons of  t he Ci r cui t  Cour t  

f or  Kenosha Count y,  Wi l bur  W.  War r en,  I I I ,  Judge. 1  Kenosha 

Pr of essi onal  Fi r ef i ght er s,  Local  414,  I AFF,  AFL- CI O,  and Al an M.  

Hor gen ( col l ect i vel y " t he f i r ef i ght er s" )  appeal ed t o t he cour t  

                                                 
1 Kenosha Pr of ' l  Fi r ef i ght er s v.  Ci t y of  Kenosha,  No.  

2007AP1198,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  May 28,  2008) .  
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of  appeal s f r om a Januar y 19,  2007,  deci s i on of  t he c i r cui t  

cour t  denyi ng t he f i r ef i ght er s '  appl i cat i on f or  at t or ney f ees,  

st at ut or y damages,  and cost s,  as wel l  as f r om an Apr i l  26,  2007,  

deci s i on of  t he c i r cui t  cour t  denyi ng t he f i r ef i ght er s '  mot i on 

t o r econsi der  t he Januar y 19,  2007,  deci s i on.   The f i r ef i ght er s 

br ought  t hei r  appeal  t o t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § 808. 03( 1)  ( 2005- 06) , 2 gover ni ng appeal s as of  r i ght  f r om 

f i nal  j udgment s or  or der s of  t he c i r cui t  cour t . 3 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

3 Wi sconsi n St at .  § 808. 03( 1)  pr ovi des i n f ul l  as f ol l ows:  

Appeal s as of  r i ght .  A f i nal  j udgment  or  a f i nal  or der  
of  a c i r cui t  cour t  may be appeal ed as a mat t er  of  
r i ght  t o t he cour t  of  appeal s unl ess ot her wi se 
expr essl y pr ovi ded by l aw.   A f i nal  j udgment  or  f i nal  
or der  i s a j udgment ,  or der  or  di sposi t i on t hat  
di sposes of  t he ent i r e mat t er  i n l i t i gat i on as t o one 
or  mor e of  t he par t i es,  whet her  r ender ed i n an act i on 
or  speci al  pr oceedi ng,  and t hat  i s one of  t he 
f ol l owi ng:  

( a)  Ent er ed i n accor dance wi t h s.  806. 06( 1) ( b)  or  
807. 11( 2) .  

( b)  Recor ded i n docket  ent r i es i n ch.  799 cases.  

( c)  Recor ded i n docket  ent r i es i n t r af f i c  r egul at i on 
cases pr osecut ed i n c i r cui t  cour t  i f  a per son 
convi ct ed of  a v i ol at i on may be or der ed t o pay a 
f or f ei t ur e.  

( d)  Recor ded i n docket  ent r i es i n muni ci pal  or di nance 
vi ol at i on cases pr osecut ed i n c i r cui t  cour t .   

A separ at e pr ovi s i on,  Wi s.  St at .  § 808. 03( 2) ,  gover ns 
per mi ssi ve appeal s f r om i nt er l ocut or y j udgment s or  or der s of  t he 
c i r cui t  cour t .   Sect i on 808. 03( 2)  i s not  at  i ssue i n t he pr esent  
case.  
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¶2 The cour t  of  appeal s det er mi ned ( 1)  t hat  t he c i r cui t  

cour t ' s  Januar y 19,  2007,  deci s i on r epr esent ed i t s f i nal  or der  

denyi ng t he f i r ef i ght er s '  appl i cat i on f or  at t or ney f ees,  

st at ut or y damages,  and cost s;  ( 2)  t hat  t he f i r ef i ght er s f ai l ed 

t o appeal  t i mel y  f r om t hat  f i nal  or der ;  and ( 3)  t hat  t he cour t  

of  appeal s t her ef or e l acked j ur i sdi ct i on t o r evi ew t he 

Januar y 19,  2007,  deci s i on and t he i ssues deci ded t her ei n. 4  The 

cour t  of  appeal s al so concl uded t hat  under  Ver  Hagen v.  Gi bbons,  

55 Wi s.  2d 21,  197 N. W. 2d 752 ( 1972) ,  t he f i r ef i ght er s have no 

r i ght  of  appeal  f r om t he ci r cui t  cour t ' s  Apr i l  26,  2007,  

deci s i on denyi ng t he f i r ef i ght er s '  mot i on f or  r econsi der at i on. 5  

¶3 The Ci t y of  Kenosha agr ees wi t h t he cour t  of  appeal s 

and ar gues t hat  t he f i r ef i ght er s '  appeal  t o t he cour t  of  appeal s 

was t ar dy.   The Ci t y ur ges t hat  t he c i r cui t  cour t ' s  Januar y 19,  

2007,  deci s i on was a f i nal  or der  and t hat  t he appeal  f r om t hat  

deci s i on was t oo l at e.   I t  al so ar gues t hat  pur suant  t o t he Ver  

Hagen case,  t he c i r cui t  cour t ' s  Apr i l  26,  2007,  deci s i on di d not  

ext end t he t i me f or  appeal .   

                                                 
4 See Wi s.  St at .  § ( Rul e)  809. 10( 1) ( e)  ( " The not i ce of  

appeal  must  be f i l ed wi t hi n t he t i me speci f i ed by l aw.   The 
f i l i ng of  a t i mel y not i ce of  appeal  i s  necessar y t o gi ve t he 
cour t  j ur i sdi ct i on over  t he appeal . " ) .  

5 I n Ver  Hagen v.  Gi bbons,  55 Wi s.  2d 21,  26,  197 N. W. 2d 752 
( 1972) ,  t hi s cour t  hel d t hat  " al t hough a par t y may move t he 
t r i al  cour t  t o r econsi der  i t s or der s or  j udgment s .  .  .  [ t he 
par t y]  must  pr esent  i ssues ot her  t han t hose det er mi ned by t he 
or der  or  j udgment  f or  whi ch r evi ew i s r equest ed i n or der  t o 
appeal  f r om t he or der  ent er ed on t he mot i on f or  
r econsi der at i on. "  
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¶4 The f i r ef i ght er s agr ee wi t h t he Ci t y t hat  t he cour t  of  

appeal s shoul d have di smi ssed t he appeal .   The f i r ef i ght er s 

ar gue,  however ,  t hat  t he di smi ssal  shoul d be wi t hout  pr ej udi ce.   

Consi st ent  wi t h t hei r  posi t i on i n t he cour t  of  appeal s,  t he 

f i r ef i ght er s cont end t hat  t he t wo ci r cui t  cour t  deci s i ons f r om 

whi ch t hey appeal ed t o t he cour t  of  appeal s ar e not  f i nal  

j udgment s or  f i nal  or der s f or  pur poses of  appeal .   They r eason 

t hat  t he c i r cui t  cour t ' s  t wo deci s i ons r el at i ng t o at t or ney 

f ees,  st at ut or y damages,  and cost s cannot  be f i nal  because t he 

ci r cui t  cour t  has not  yet  ent er ed a f i nal ,  appeal abl e j udgment  

or  f i nal  or der  di sposi ng of  t he f i r ef i ght er s '  under l y i ng 

l i t i gat i on agai nst  t he Ci t y r el at i ng t o t he r el ease of  publ i c 

r ecor ds.   Under  t he f i r ef i ght er s '  r easoni ng,  t hei r  appeal  shoul d 

be di smi ssed wi t hout  pr ej udi ce so t hat  t he f i r ef i ght er s may 

appeal  agai n upon ent r y of  f i nal  j udgment s or  or der s di sposi ng 

of  t he under l y i ng l i t i gat i on and t he f i r ef i ght er s '  r equest  f or  

f ees,  damages,  and cost s.   Accor di ng t o t he f i r ef i ght er s,  

al t hough t hei r  appeal  was pr oper l y di smi ssed,  t he cour t  of  

appeal s er r ed i n di smi ssi ng t hei r  appeal  wi t h pr ej udi ce.    

¶5 We t her ef or e st at e t he i ssue on r evi ew as f ol l ows:  

Shoul d t he f i r ef i ght er s '  appeal  be di smi ssed as t ar dy or  as 

pr emat ur e?  I n ot her  wor ds,  shoul d t he f i r ef i ght er s '  appeal  be 

di smi ssed wi t h pr ej udi ce or  wi t hout  pr ej udi ce?   

¶6 I n r esponse t o t he i ssue on r evi ew,  we concl ude f or  

t wo r el at ed r easons t hat  t he Januar y 19,  2007,  and Apr i l  26,  

2007,  c i r cui t  cour t  deci s i ons f r om whi ch t he f i r ef i ght er s 

appeal ed ar e not  f i nal  j udgment s or  f i nal  or der s f or  pur poses of  
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appeal  under  Wi s.  St at .  § 808. 03( 1) .   Fi r st ,  t he deci s i ons do 

not  di spose of  t he ent i r e mat t er  of  at t or ney f ees,  st at ut or y 

damages,  and cost s i n l i t i gat i on bet ween t he par t i es.   Second,  

because t he ci r cui t  cour t  has not  ent er ed a f i nal ,  appeal abl e 

j udgment  or  or der  di sposi ng of  t he f i r ef i ght er s '  under l y i ng 

l i t i gat i on agai nst  t he Ci t y r el at i ng t o t he r el ease of  publ i c 

r ecor ds,  t he c i r cui t  cour t ' s  deci s i ons r el at i ng t o at t or ney 

f ees,  st at ut or y damages and cost s shoul d not  be accor ded t he 

st at us of  f i nal  j udgment s or  f i nal  or der s f or  pur poses of  

appeal .    

¶7 Accor di ngl y,  we concl ude t hat  t he cour t  of  appeal s 

er r ed i n di smi ssi ng t he f i r ef i ght er s '  appeal  wi t h pr ej udi ce.   

The appeal  shoul d have been di smi ssed wi t hout  pr ej udi ce.   The 

f i r ef i ght er s may appeal  under  Wi s.  St at .  § 808. 03( 1)  when t he 

ci r cui t  cour t  ent er s f i nal  j udgment s or  or der s di sposi ng of  t he 

f i r ef i ght er s '  under l y i ng l i t i gat i on agai nst  t he Ci t y and t he 

f i r ef i ght er s '  r equest  f or  f ees,  damages and cost s.   We r emand 

t he cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs not  

i nconsi st ent  wi t h t hi s opi ni on.  

I  

¶8 We br i ef l y st at e t he f act s r el evant  t o t he i ssue on 

r evi ew.     

¶9 The f i r ef i ght er s pet i t i oned t he ci r cui t  cour t  f or  a 

per empt or y wr i t  of  mandamus compel l i ng t he Ci t y of  Kenosha and 

St eve St anczak,  i n hi s capaci t y as Per sonnel  Di r ect or  of  t he 

Ci t y of  Kenosha and cust odi an of  i t s  per sonnel  r ecor ds 

( col l ect i vel y " t he Ci t y" ) ,  t o di scl ose cer t ai n publ i c r ecor ds 
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pur suant  t o Wi s.  St at .  § 19. 37( 1) ( a) . 6  On Apr i l  27,  2006,  a 

per empt or y wr i t  of  mandamus was ent er ed st at i ng t hat  " i t  i s   

or der ed,  adj udged and decr eed"  t hat  t he f i r ef i ght er s '  pet i t i on 

f or  mandamus be gr ant ed subj ect  t o l i mi t at i ons st at ed i n t he 

per empt or y wr i t .    

¶10 The wr i t  compel l ed t he Ci t y t o di scl ose most  of  t he 

r ecor ds sought  by t he f i r ef i ght er s.   I t  di d not ,  however ,  gr ant  

or  deny t he f i r ef i ght er s '  pet i t i on i nsof ar  as t he f i r ef i ght er s  

sought  di scl osur e of  a set  of  " mat r i x scor es"  t hat ,  accor di ng t o 

t he Ci t y,  had been dest r oyed by a t hi r d- par t y cont r act or  i n t he 

or di nar y cour se of  busi ness.   I n t he per empt or y wr i t  t he c i r cui t  

cour t  r equest ed t he Ci t y and t he cust odi an of  t he r ecor ds t o 

f i l e af f i davi t s based on per sonal  knowl edge t hat  t he mat r i x 

scor es wer e dest r oyed bef or e t he f i r ef i ght er s r equest ed t hem and 

t hat  t he cust odi an has no i nf or mat i on as t o how t he dest r oyed 

mat er i al  can be r et r i eved.   The per empt or y wr i t  al so st at es t hat  

t he Ci t y concedes t hat  t he mat r i x scor es const i t ut e publ i c 

                                                 
6 Wi sconsi n St at .  § 19. 37( 1)  pr ovi des i n r el evant  par t  as 

f ol l ows:  

Mandamus. I f  an aut hor i t y wi t hhol ds a r ecor d or  a par t  
of  a r ecor d or  del ays gr ant i ng access t o a r ecor d or  
par t  of  a r ecor d af t er  a wr i t t en r equest  f or  
di scl osur e i s made,  t he r equest er  may pur sue ei t her ,  
or  bot h,  of  t he al t er nat i ves under  par s.  ( a)  and ( b) .  
 
( a)  The r equest er  may br i ng an act i on f or  mandamus 
aski ng a cour t  t o or der  r el ease of  t he r ecor d.   The 
cour t  may per mi t  t he par t i es or  t hei r  at t or neys t o 
have access t o t he r equest ed r ecor d under  r est r i ct i ons 
or  pr ot ect i ve or der s as t he cour t  deems 
appr opr i at e.  .  .  .   
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r ecor ds and t hat  t he c i r cui t  cour t  r et ai ns j ur i sdi ct i on f or  t he 

pur pose of  det er mi ni ng whet her  f ur t her  di scover y may be had wi t h 

r espect  t o t he exi st ence of  t he mat r i x scor es.    

¶11 Af t er  t he wr i t  was ent er ed,  t he Ci t y pr ovi ded 

af f i davi t s on Oct ober  26,  2006,  and November  9,  2006,  r el at i ng 

t o t he dest r uct i on of  t he mat r i x scor es.   No f ur t her  or der  or  

j udgment  was ent er ed by t he c i r cui t  cour t  r el at i ng t o t he mat r i x 

scor es or  any ot her  publ i c r ecor ds mat t er  t hat  was t he subst ance 

of  t he per empt or y wr i t .    

¶12 On August  4,  2006,  t he f i r ef i ght er s appl i ed f or  an 

awar d of  at t or ney f ees,  st at ut or y damages,  and cost s pur suant  t o 

Wi s.  St at .  § 19. 37( 2) ( a) . 7  The Ci t y opposed t he appl i cat i on,  

ar gui ng among ot her  t hi ngs t hat  t he f i r ef i ght er s '  appl i cat i on 

was unt i mel y under  Wi s.  St at .  § 806. 06( 4) . 8  The Ci t y cont ended 

                                                 
7 Wi sconsi n St at .  § 19. 37( 2) ( a)  pr ovi des i n r el evant  par t  

t hat  " t he cour t  shal l  awar d r easonabl e at t or ney f ees,  damages of  
not  l ess t han $100,  and ot her  act ual  cost s t o t he r equest er  i f  
t he r equest er  pr evai l s i n whol e or  i n subst ant i al  par t  i n any 
act i on f i l ed under  [ s.  19. 37( 1) ]  r el at i ng t o access t o a r ecor d 
or  par t  of  a r ecor d under  s.  19. 35 ( 1)  ( a) . "  

8 Wi sconsi n St at .  § 806. 06( 4)  pr ovi des i n f ul l  as f ol l ows:  

A j udgment  may be r ender ed and ent er ed at  t he i nst ance 
of  any par t y ei t her  bef or e or  af t er  per f ect i on.   I f  
t he par t y i n whose f avor  t he j udgment  i s r ender ed 
causes i t  t o be ent er ed,  t he par t y shal l  per f ect  t he 
j udgment  wi t hi n 30 days of  ent r y  or  f or f ei t  t he r i ght  
t o r ecover  cost s.   I f  t he par t y agai nst  whom t he 
j udgment  i s r ender ed causes i t  t o be ent er ed,  t he 
par t y i n whose f avor  t he j udgment  i s r ender ed shal l  
per f ect  i t  wi t hi n 30 days of  ser vi ce of  not i ce of  
ent r y of  j udgment  or  f or f ei t  t he r i ght  t o r ecover  
cost s.   I f  pr oceedi ngs ar e st ayed under  s.  806. 08,  
j udgment  may be per f ect ed at  any t i me wi t hi n 30 days 
af t er  t he expi r at i on of  t he st ay.   I f  t he par t i es 
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t hat  Wi s.  St at .  § 806. 06( 4)  r equi r ed t he f i r ef i ght er s t o f i l e 

t hei r  appl i cat i on no mor e t han 30 days af t er  t he ent r y of  t he 

Apr i l  27,  2006,  wr i t  of  mandamus.    

¶13 On Januar y 19,  2007,  t he c i r cui t  cour t  i ssued a 

deci s i on denyi ng t he f i r ef i ght er s '  appl i cat i on f or  at t or ney 

f ees,  st at ut or y damages,  and cost s,  agr eei ng wi t h t he Ci t y t hat  

t he appl i cat i on was unt i mel y under  Wi s.  St at .  § 806. 06( 4) .   The 

ci r cui t  cour t ' s  wr i t t en deci s i on r el at i ng t o t he cost s and f ees 

st at ed i n r el evant  par t :  " Pet i t i oner ' s appl i cat i on f or  cost s and 

f ees i s deni ed. "    

¶14 The f i r ef i ght er s moved f or  r econsi der at i on of  t he 

c i r cui t  cour t ' s  Januar y 19,  2007,  deci s i on.   The ci r cui t  cour t  

deni ed t he f i r ef i ght er s '  mot i on f or  r econsi der at i on i n a wr i t t en 

deci s i on ent er ed Apr i l  26,  2007.   The ci r cui t  cour t ' s  Apr i l  26,  

2007,  deci s i on st at ed i n r el evant  par t  t hat  " [ a] f t er  

r econsi der at i on,  t he Pet i t i oner ' s appl i cat i on f or  cost s and f ees 

r emai ns deni ed. "    

¶15 The f i r ef i ght er s appeal ed f r om t he ci r cui t  cour t ' s  

Januar y 19,  2007,  deci s i on denyi ng t hei r  appl i cat i on f or  

at t or ney f ees,  st at ut or y damages,  and cost s,  as wel l  as f r om t he 

ci r cui t  cour t ' s  Apr i l  26,  2007,  deci s i on denyi ng t he 

                                                                                                                                                             
agr ee t o set t l e al l  i ssues but  f ai l  t o f i l e a not i ce 
of  di smi ssal ,  t he j udge may di r ect  t he c l er k t o dr af t  
an or der  di smi ssi ng t he act i on.   No execut i on shal l  
i ssue unt i l  t he j udgment  i s  per f ect ed or  unt i l  t he 
expi r at i on of  t he t i me f or  per f ect i on,  unl ess t he 
par t y seeki ng execut i on shal l  f i l e a wr i t t en wai ver  of  
ent i t l ement  t o cost s.  
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f i r ef i ght er s '  mot i on t o r econsi der  t he Januar y 19,  2007,  

deci s i on.   The f i r ef i ght er s di d not  and coul d not  appeal  f r om 

t he per empt or y wr i t  of  mandamus ent er ed on Apr i l  27,  2006,  whi ch 

was i n t hei r  f avor . 9  A f i nal  j udgment  or  f i nal  or der  per t ai ni ng 

t o f ees or  cost s  may be appeal ed separ at el y f r om any appeal  of  

t he mer i t s of  t he under l y i ng di sput e. 10  

¶16 I n t hei r  docket i ng st at ement  t o t he cour t  of  appeal s,  

t he f i r ef i ght er s r epr esent ed t hat  t he appeal  was t aken f r om t wo 

f i nal  j udgment s or  f i nal  or der s.   The cour t  of  appeal s or der ed 

t he par t i es t o submi t  memor anda addr essi ng t he j ur i sdi ct i onal  

                                                 
9 A par t y cannot  appeal  f r om a j udgment  or  or der  t hat  i s  i n 

i t s f avor .   See Mut .  Ser v.  Cas.  I ns.  Co.  v.  Koeni gs,  110 
Wi s.  2d 522,  526,  329 N. W. 2d 157 ( 1983)  ( " Pr i or  t o t he 
r eor gani zat i on of  t he cour t  syst em i n 1977 and t he consequent  
r evi s i on i n t he r ul es and st at ut es of  appel l at e pr ocedur e,  sec.  
817. 10,  St at s. ,  pr ovi ded any j udgment  or  or der  was r evi ewabl e by 
a ' par t y aggr i eved. '   Thi s pr ovi s i on was omi t t ed f r om t he 1977 
r evi s i on,  because i t  was consi der ed mer el y t o st at e a 
f undament al  and wel l  under st ood concept  upon whi ch st andi ng t o 
appeal  was pr edi cat ed:  ' The el i mi nat i on of  t he phr ase i n t he 
r evi s i ons of  t he st at ut es and r ul es was not  i nt ended t o change 
t he concept  t hat  a per son had t o be aggr i eved by a j udgment  or  
or der  bef or e he coul d appeal . '   Mar t i neau and Mal mgr en,  
Wi sconsi n Appel l at e Pr act i ce,  sec.  601 ( 1978) . " ) .  

10 See,  e. g. ,  Laube v.  Ci t y of  Owen,  209 Wi s.  2d 12,  561 
N. W. 2d 785 ( Ct .  App.  1997)  ( di smi ssi ng as unt i mel y t he Ci t y of  
Owen' s appeal  f r om an or der  di sposi ng of  t he mer i t s of  t he 
condemnat i on l i t i gat i on,  whi ch was a f i nal  or der ,  but  per mi t t i ng 
t he Ci t y t o pr oceed wi t h i t s appeal  f r om a subsequent  or der  
r equi r i ng t he Ci t y t o r ei mbur se t he Laubes'  l i t i gat i on 
expenses) .   See al so Leske v.  Leske,  185 Wi s.  2d 628,  633,  517 
N. W. 2d 538 ( Ct .  App.  1994)  ( " [ T] he pendency of  a c l ai m f or  
at t or ney' s f ees under  a speci f i c  f ee- shi f t i ng st at ut e does not  
r ender  a j udgment  or  or der  nonf i nal ,  pr ovi ded t hat  t he j udgment  
or  or der  di sposes of  al l  t he subst ant i ve causes of  act i on 
bet ween t he par t i es. " ) .  
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i ssue of  whet her  ei t her  of  t he t wo ci r cui t  cour t  deci s i ons f r om 

whi ch t he f i r ef i ght er s appeal ed i s " f i nal "  wi t hi n t he meani ng of  

Wi s.  St at .  § 808. 03( 1) .   I t  al so or der ed t he par t i es t o addr ess 

whet her  t he Apr i l  27,  2006,  per empt or y wr i t  of  mandamus i s 

f i nal .   

¶17 Not wi t hst andi ng t hei r  r epr esent at i on i n t he docket i ng 

st at ement ,  t he f i r ef i ght er s ar gued i n t hei r  memor andum t o t he 

cour t  of  appeal s t hat  " [ n] o f i nal  j udgment  or  or der  has been 

f i l ed i n t hi s case[ . ] "   The f i r ef i ght er s cont ended t hat  nei t her  

t he c i r cui t  cour t ' s  Januar y 19,  2007,  deci s i on nor  i t s Apr i l  26,  

2007,  deci s i on i s f i nal  f or  pur poses of  appeal .   The 

f i r ef i ght er s t her ef or e ur ged t he cour t  of  appeal s t o di smi ss t he 

appeal .  

¶18 The cour t  of  appeal s concl uded t hat  t he ci r cui t  

cour t ' s  Januar y 19,  2007,  deci s i on denyi ng t he f i r ef i ght er s '  

appl i cat i on f or  at t or ney f ees,  st at ut or y damages,  and cost s i s a 

f i nal  or der  and t hat  t he f i r ef i ght er s '  appeal  f r om t hat  deci s i on 

f i l ed mor e t han 90 days af t er  ent r y of  t he deci s i on was 

unt i mel y.   The cour t  of  appeal s al so concl uded t hat  t he c i r cui t  

cour t ' s  Apr i l  26,  2007,  deci s i on denyi ng t he f i r ef i ght er s '  

mot i on f or  r econsi der at i on di d not  deci de any new i ssues and 

t hat  under  Ver  Hagen v.  Gi bbons,  55 Wi s.  2d 21,  26,  197 

N. W. 2d 752 ( 1972) ,  t he f i r ef i ght er s t her ef or e have no r i ght  of  

appeal  f r om t he Apr i l  26,  2007,  deci s i on.   The cour t  of  appeal s 

t her ef or e concl uded t hat  i t  l acked j ur i sdi ct i on over  any par t  of  

t he f i r ef i ght er s '  appeal .   The cour t  of  appeal s di d not  

det er mi ne whet her  t he Apr i l  27,  2006,  per empt or y wr i t  of  
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mandamus ent er ed by t he c i r cui t  cour t  was a f i nal  j udgment  or  

f i nal  or der .  

I I  

 ¶19 We now addr ess t he i ssue on r evi ew,  namel y whet her  t he 

f i r ef i ght er s '  appeal  shoul d be di smi ssed wi t h or  wi t hout  

pr ej udi ce.    

¶20 I n or der  t o r esol ve t hi s i ssue we must  det er mi ne 

whet her  ei t her  of  t he t wo ci r cui t  cour t  deci s i ons f r om whi ch t he 

f i r ef i ght er s appeal ed i s a f i nal  j udgment  or  or der  f or  pur poses 

of  Wi s.  St at .  § 808. 03( 1) .   The quest i on whet her  a document  i s  a 

f i nal  j udgment  or  or der  pr esent s  an i ssue of  l aw t hat  t hi s cour t  

r evi ews i ndependent l y of  t he cour t  of  appeal s and ci r cui t  cour t  

but  benef i t i ng f r om t hei r  anal yses. 11 

¶21 Wi sconsi n St at .  § 808. 03( 1)  def i nes a " f i nal "  j udgment  

or  f i nal  or der  f r om whi ch appeal  may be t aken as a mat t er  of  

r i ght .   I t  pr ovi des i n r el evant  par t  t hat  " [ a]  f i nal  j udgment  or  

f i nal  or der  i s a j udgment ,  or der  or  di sposi t i on t hat  di sposes of  

t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e of  t he 

par t i es .  .  .  . "    

¶22 The st at ut e' s r equi r ement  t hat  a f i nal  j udgment  or  

f i nal  or der  " di spose"  of  t he ent i r e mat t er  i n l i t i gat i on has 

                                                 
11 See Sander s v.  Est at e of  Sander s,  2008 WI  63,  ¶21,  310 

Wi s.  2d 175,  750 N. W. 2d 806.  



No.  2007AP1198    

 

12 
 

f r equent l y di st r essed t he Wi sconsi n cour t s. 12  I n t wo r ecent  

cases,  Tyl er  v.  Ri ver bank,  2007 WI  33,  299 Wi s.  2d 751,  728 

N. W. 2d 686,  and Wambol t  v.  West  Bend Mut ual  I nsur ance Co. ,  2007 

WI  35,  299 Wi s.  2d 723,  728 N. W. 2d 670,  t he cour t  at t empt ed t o 

c l ar i f y t he st at ut or y t ext .  

¶23 Tyl er  and Wambol t  t each t hat  i n or der  t o " di spose"  of  

t he ent i r e mat t er  of  l i t i gat i on as t o one or  mor e par t i es and t o 

const i t ut e a f i nal  j udgment  or  f i nal  or der  under  Wi s.  St at .  

§ 808. 03( 1) ,  a c i r cui t  cour t ' s  deci s i on must  cont ai n " an 

expl i c i t  st at ement  ei t her  di smi ssi ng t he ent i r e mat t er  i n 

l i t i gat i on as t o one or  mor e par t i es or  adj udgi ng t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e par t i es.   Focusi ng on t he 

exi st ence of  an expl i c i t  st at ement  wi l l  c l ar i f y when a document  

di sposes of  t he ent i r e mat t er  i n l i t i gat i on and i s f i nal  f or  

pur poses of  appeal . " 13  Fur t her mor e,  a c i r cui t  cour t  cannot  

                                                 
12 See Tyl er  v.  Ri ver bank,  2007 WI  33,  ¶¶16- 17,  299 

Wi s.  2d 751,  728 N. W. 2d 686 ( " [ C] onf usi on r emai ns as par t i es and 
cour t s at t empt  t o i dent i f y t he § 808. 03( 1)  document .  .  .  .   A 
common ar ea of  conf usi on .  .  .  i s  t he meani ng of  t he t er m 
' di spose. ' " ) ;  Wambol t  v.  West  Bend Mut .  I ns.  Co. ,  2007 WI  35,  
¶15,  299 Wi s.  2d 723,  728 N. W. 2d 670 ( Al t hough " [ a] ppeal s 
pur suant  t o Wi s.  St at .  § 808. 03( 1)  ar e a f undament al  aspect  of  
l i t i gat i on i n t hi s st at e .  .  .  t he quest i on of  what  const i t ut es 
a f i nal  or der  or  f i nal  j udgment  f r om whi ch a par t y may appeal  
cont i nues t o ar i se. " ) .  

13 Tyl er ,  299 Wi s.  2d 751,  ¶3.  
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di spose of  t he ent i r e mat t er  i n l i t i gat i on mer el y by deci di ng 

al l  t he subst ant i ve i ssues pr esent ed by t he mat t er :  " ' Deci di ng'  

a case i n t he sense of  mer el y anal yzi ng l egal  i ssues and 

r esol v i ng quest i ons of  l aw does not  di spose of  an ent i r e mat t er  

i n l i t i gat i on as t o one or  mor e par t i es. " 14  Expl i c i t  l anguage 

di smi ssi ng or  adj udgi ng t he mat t er  i n l i t i gat i on i s r equi r ed i n 

t he c i r cui t  cour t ' s  deci s i on t o r ender  t hat  deci s i on a f i nal  

j udgment  or  f i nal  or der  f or  pur poses of  appeal . 15 

                                                                                                                                                             
See al so i d. ,  ¶17 ( " A cour t  di sposes of  t he ent i r e mat t er  

i n l i t i gat i on i n one of  t wo ways:  ( 1)  by expl i c i t l y  di smi ssi ng 
t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es or  ( 2)  
by expl i c i t l y  adj udgi ng t he ent i r e mat t er  i n l i t i gat i on as t o 
one or  mor e par t i es. " ) ;  Wambol t ,  299 Wi s.  2d 723,  ¶39 ( " [ I ] n 
or der  t o ' di spose'  of  t he mat t er  under  § 808. 03( 1) ,  a memor andum 
deci s i on must  cont ai n an expl i c i t  st at ement  ei t her  di smi ssi ng 
t he ent i r e mat t er  i n l i t i gat i on or  adj udgi ng t he ent i r e mat t er  
i n l i t i gat i on as t o one or  mor e par t i es[ . ] " ) .  

14 Wambol t ,  299 Wi s.  2d 723,  ¶34.   See al so Tyl er ,  299 
Wi s.  2d 751,  ¶17 ( " To def i ne ' di spose'  i n t he negat i ve,  a cour t  
mer el y addr essi ng,  or  deci di ng,  subst ant i ve i ssues i s not  enough 
t o qual i f y as di sposi ng of  t hem. " ) .  

15 Wambol t ,  299 Wi s.  2d 723,  ¶34.    

Tyl er  and Wambol t  al so pr ospect i vel y est abl i shed a new 
r equi r ement .   " I n or der  t o f ur t her  l i mi t  t he conf usi on r egar di ng 
what  document s ar e f i nal  or der s or  j udgment s f or  t he pur pose of  
appeal , "  we st at ed i n Tyl er  and Wambol t  t hat  " we wi l l ,  
commenci ng Sept ember  1,  2007,  r equi r e a st at ement  on t he f ace of  
a document  t hat  i t  i s  f i nal  f or  t he pur pose of  appeal .   Absent  
such a st at ement ,  appel l at e cour t s shoul d l i ber al l y const r ue 
ambi gui t i es t o pr eser ve t he r i ght  of  appeal . "   Wambol t ,  299 
Wi s.  2d 723,  ¶50.   See al so Tyl er ,  299 Wi s.  2d 751,  ¶25.  

The pr ospect i ve r equi r ement  est abl i shed i n Tyl er  and 
Wambol t  does not ,  however ,  appl y i n t he pr esent  case.   Al l  
r el evant  document s i n t he i nst ant  case wer e ent er ed pr i or  t o 
Sept ember  1,  2007.    
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¶24 I n Tyl er ,  f or  exampl e,  we det er mi ned t hat  t he c i r cui t  

cour t ' s  or der  denyi ng Tyl er ' s post - t r i al  mot i ons di d not  di spose 

of  t he ent i r e mat t er  i n l i t i gat i on because al t hough i t  

" i ncl ude[ d]  a ser i es of  mot i on deni al s and f i ndi ngs t o suppor t  

t hem,  i t  [ di d]  not  i ncl ude any l anguage r el at ed t o t he di sposal  

of  Tyl er ' s c l ai ms. " 16  The Tyl er  cour t  concl uded t hat  a j udgment  

st at i ng i n r el evant  par t  t hat  " t he c l ai ms of  Pl ai nt i f f  ar e 

di smi ssed wi t h pr ej udi ce"  const i t ut ed t he f i nal  j udgment  f r om 

whi ch an appeal  coul d be t aken.   The j udgment  was t he f i r st  and 

onl y document  t o di spose of  t he ent i r e mat t er  i n l i t i gat i on 

af t er  t he j ur y ver di ct . 17   

¶25 I n Wambol t ,  we concl uded t hat  t he c i r cui t  cour t ' s  

memor andum deci s i on gr ant i ng a def endant ' s mot i on f or  summar y 

j udgment  agai nst  t he Wambol t s was not  a f i nal  j udgment  or  f i nal  

or der  when t he deci s i on di d not  cont ai n an expl i c i t  st at ement  

di smi ssi ng or  adj udgi ng t he ent i r e mat t er  i n l i t i gat i on as t o 

one or  mor e par t i es. 18  A l at er  or der  i n Wambol t  t hat  does 

cont ai n an expl i c i t  st at ement  di smi ssi ng t he mat t er  agai nst  a 

par t y was t he appr opr i at e f i nal ,  appeal abl e or der . 19  Thi s 

document  deni ed t he Wambol t s '  mot i on f or  r econsi der at i on,  

st at i ng t hat  " f or  t he r easons st at ed i n t he Cour t ' s  Memor andum 

                                                 
16 Tyl er ,  299 Wi s.  2d 751,  ¶19.    

17 I d. ,  ¶22.    

18 Wambol t ,  299 Wi s.  2d 723,  ¶40.   See al so i d. ,  ¶7.    

19 Wambol t ,  299 Wi s.  2d 723,  ¶40.  
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Deci s i on .  .  .  [ t he def endant  who moved f or  summar y j udgment  

agai nst  t he Wambol t s]  i s  di smi ssed f r om t hi s act i on. " 20  

¶26 A mor e r ecent  case,  Sander s v.  Est at e of  Sander s,  2008 

WI  63,  310 Wi s.  2d 175,  750 N. W. 2d 806,  f ur t her  i l l ust r at es our  

concl usi on i n Tyl er  and Wambol t  t hat  a j udgment  or  or der  must  

cont ai n an expl i c i t  st at ement  ei t her  di smi ssi ng or  adj udgi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es t o 

" di spose"  of  t he mat t er  of  l i t i gat i on f or  pur poses of  Wi s.  St at .  

§ 808. 03( 1) .   We concl uded i n Sander s t hat  t he c i r cui t  cour t ' s  

or der  di sposed of  t he ent i r e mat t er  i n l i t i gat i on as t o at  l east  

one par t y because t he or der  st at ed t hat  " al l  c l ai ms br ought  and 

made by and bet ween Di ane Sander s and [ t he Est at e]  ar e her eby 

di smi ssed on t he mer i t s and wi t hout  cost s"  and f ur t her  t hat  " al l  

c l ai ms have been r esol ved or  adj udi cat ed at  t he t r i al  cour t  

l evel . " 21  We al so concl uded i n Sander s t hat  an or der  conf i r mi ng 

t he sal e of  r eal  est at e was not  a f i nal  or der  f or  pur poses of  

appeal  because i t  di d not  det er mi ne t he ent i r e mat t er  i n 

l i t i gat i on bet ween t he par t i es r el at i ng t o r eal  est at e. 22 

¶27 Consi st ent  wi t h Tyl er ,  Wambol t ,  and Sander s,  t he cour t  

of  appeal s f ocused i t s i nqui r y on whet her  ei t her  of  t he t wo 

ci r cui t  cour t  deci s i ons f r om whi ch t he appeal  was t aken cont ai ns 

" an expl i c i t  st at ement  ei t her  di smi ssi ng t he ent i r e mat t er  i n 

                                                 
20 Wambol t ,  299 Wi s.  2d 723,  ¶10.  

21 Sander s v.  Est at e of  Sander s,  2008 WI  63,  ¶41,  310 
Wi s.  2d 175,  750 N. W. 2d 806.    

22 I d. ,  ¶40.  
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l i t i gat i on as t o one or  mor e par t i es or  adj udgi ng t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e par t i es. " 23  The cour t  of  

appeal s concl uded t hat  t he c i r cui t  cour t ' s  Januar y 19,  2007,  

deci s i on cont ai ns such a st at ement  because i t  expl i c i t l y  deni ed 

t he f i r ef i ght er s '  appl i cat i on f or  at t or ney f ees,  st at ut or y 

damages,  and cost s.   The Ci t y,  i n i t s br i ef  t o t hi s cour t ,  

suppor t s t he cour t  of  appeal s '  concl usi on t hat  " [ t ] he f i nal  

or der  .  .  .  was ent er ed Januar y 19,  2007,  mor e t han ni net y ( 90)  

days bef or e t he not i ce of  appeal . " 24   

¶28 We do not  agr ee wi t h t he cour t  of  appeal s '  anal ysi s of  

t he c i r cui t  cour t ' s  deci s i ons f r om whi ch t he f i r ef i ght er s 

appeal ed.   I t  i s  c l ear  t hat  nei t her  t he Januar y 19,  2007,  

deci s i on denyi ng t he f i r ef i ght er s '  appl i cat i on f or  at t or ney 

f ees,  st at ut or y damages,  and cost s nor  t he Apr i l  26,  2007,  

deci s i on denyi ng t he f i r ef i ght er s '  mot i on f or  r econsi der at i on of  

t he Januar y 19,  2007,  deci s i on cont ai ns an expl i c i t  st at ement  

di smi ssi ng or  adj udgi ng t he ent i r e mat t er  r egar di ng at t or ney 

f ees,  st at ut or y damages,  or  cost s i n l i t i gat i on bet ween t he 

f i r ef i ght er s and t he Ci t y.   I n st at i ng t hat  t he f i r ef i ght er s '  

appl i cat i on f or  at t or ney f ees,  s t at ut or y damages,  and cost s i s  

deni ed,  t he c i r cui t  cour t  mer el y deci ded a subst ant i ve i ssue 

bef or e i t ,  much as t he c i r cui t  cour t  i n Tyl er  di d when i t  deni ed 

Tyl er ' s post - t r i al  mot i ons i n an or der  t hat  t hi s cour t  

det er mi ned not  t o be f i nal .   Nei t her  t he Januar y 19,  2007,  

                                                 
23 Tyl er ,  299 Wi s.  2d 751,  ¶3.  

24 Br i ef  of  Respondent s- Respondent s at  6.  
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deci s i on nor  t he Apr i l  26,  2007,  deci s i on t ook t he addi t i onal  

st ep necessar y t o di spose of  t he ent i r e mat t er  of  at t or ney f ees,  

st at ut or y damages,  or  cost s i n l i t i gat i on.   Nei t her  deci s i on 

st at es,  f or  exampl e,  t hat  t he f i r ef i ght er s '  c l ai m f or  at t or ney 

f ees,  st at ut or y damages,  and cost s i s di smi ssed or  t hat  t he Ci t y 

i s di smi ssed f r om t he act i on.   Nor  di d t he deci s i ons f i nal l y 

adj udge al l  t he at t or ney f ees,  st at ut or y damages,  or  cost s i n 

t he cour se of  l i t i gat i on i n t he c i r cui t  cour t .   Fut ur e at t or ney 

f ees mi ght  be i ncur r ed i n t he pr oceedi ngs r el at i ng t o t he 

pendi ng mat r i x scor es,  as we di scuss bel ow.    

¶29 The par t i es and t he cour t  of  appeal s do not  i dent i f y 

any ot her  c i r cui t  cour t  document  f r om whi ch t he f i r ef i ght er s 

coul d have appeal ed t he ci r cui t  cour t ' s  deci s i on denyi ng t he 

f i r ef i ght er s '  appl i cat i on f or  at t or ney f ees,  st at ut or y damages,  

and cost s.   Our  r evi ew of  t he c i r cui t  cour t  r ecor d conf i r ms t hat  

t he Januar y 19,  2007,  and Apr i l  26,  2007,  deci s i ons ar e t he onl y  

t wo document s t hat  t he c i r cui t  cour t  ent er ed af t er  t he 

f i r ef i ght er s f i l ed t hei r  appl i cat i on f or  at t or ney f ees,  

st at ut or y damages,  and cost s.    

¶30 Accor di ngl y we concl ude t hat  no document  expl i c i t l y  

di smi sses or  adj udges t he ent i r e mat t er  i n l i t i gat i on as t o one 

or  mor e par t i es.   No document  f i nal l y di sposes of  t he mat t er  of  

at t or ney f ees,  st at ut or y damages,  or  cost s.      

¶31 When a document  does not  expl i c i t l y  st at e t hat  i t  i s  

di smi ssi ng or  adj udgi ng t he ent i r e mat t er  as t o one or  mor e of  

t he par t i es,  t he appr opr i at e cour se of  act i on f or  an appel l at e 

cour t  " i s t o l i ber al l y const r ue document s i n f avor  of  t i mel y 
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appeal s. " 25  Thi s gener al  t enet  of  appel l at e pr act i ce f ur t her  

suppor t s our  concl usi on t hat  t he c i r cui t  cour t ' s  deci s i ons 

r el at i ng t o f ees,  damages,  and cost s wer e not  f i nal  j udgment s or  

f i nal  or der s f or  pur poses of  appeal .    

¶32 The cour t  of  appeal s t her ef or e was cor r ect  i n 

di smi ssi ng t he appeal  but  er r ed i n di smi ssi ng i t  as t ar dy.   The 

f i r ef i ght er s '  appeal  of  t he deni al  of  at t or ney f ees,  st at ut or y  

damages,  and cost s i s pr emat ur e,  and t he appeal  must  be 

di smi ssed wi t hout  pr ej udi ce.   

¶33 The f i r ef i ght er s use a somewhat  di f f er ent  but  

subst ant i al l y  s i mi l ar  ar gument  t o suppor t  t hei r  posi t i on t hat  

t he c i r cui t  cour t ' s  Januar y 19,  2007,  and Apr i l  26,  2007,  

deci s i ons r el at i ng t o f ees,  damages,  and cost s ar e not  f i nal  f or  

pur poses of  appeal  t o t he cour t  of  appeal s.   They cont end,  as we 

expl ai ned pr evi ousl y,  t hat  t he t wo ci r cui t  cour t  deci s i ons ar e 

not  f i nal  f or  pur poses of  appeal  because t he ci r cui t  cour t  has 

not  yet  ent er ed a f i nal ,  appeal abl e j udgment  or  or der  di sposi ng 

of  t he f i r ef i ght er s '  under l y i ng l i t i gat i on agai nst  t he Ci t y 

r el at i ng t o t he r el ease of  publ i c r ecor ds.   The f i r ef i ght er s 

cont end t hat  t he Apr i l  27,  2006,  per empt or y wr i t  of  mandamus 

does not  const i t ut e a f i nal  j udgment  or  or der  di sposi ng of  t he 

ent i r e mat t er  i n t he f i r ef i ght er s '  under l y i ng l i t i gat i on agai nst  

t he Ci t y f or  r el ease of  publ i c r ecor ds.   Rel y i ng on l anguage 

f r om a deci s i on of  t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

                                                 
25 Sander s,  310 Wi s.  2d 175,  ¶33 ( quot i ng Wambol t ,  299 

Wi s.  2d 723,  ¶46) .    
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Sevent h Ci r cui t ,  t he f i r ef i ght er s ar gue t hat  " [ t ] he deni al  of  a 

r equest  f or  f ees as a ' pr evai l i ng par t y '  i s  not  appeal abl e when 

t he mer i t s ar e not  appeal abl e,  f or  quest i ons about  who has 

pr evai l ed cannot  i nt el l i gent l y be r esol ved i n advance of  t he 

mer i t s. " 26     

¶34 The cour t  of  appeal s di d not  addr ess t he ar gument  t hat  

t he f i r ef i ght er s  set  f or t h.   I n l i ght  of  our  anal ysi s under  Wi s.  

St at .  § 808. 03( 1)  of  t he nat ur e of  t he t wo ci r cui t  cour t  

deci s i ons f r om whi ch t he f i r ef i ght er s appeal ed,  we al so need not  

deci de t he mer i t s of  t he f i r ef i ght er s '  ar gument  t hat  t he c i r cui t  

cour t ' s  Januar y 19,  2007,  and Apr i l  26,  2007,  deci s i ons ar e not  

f i nal  j udgment s or  f i nal  or der s f or  pur poses of  appeal  because 

t he Apr i l  27,  2006,  per empt or y wr i t  of  mandamus does not  

const i t ut e a f i nal  j udgment  or  f i nal  or der  f or  pur poses of  

appeal .   We never t hel ess addr ess t he f i r ef i ght er s '  ar gument  

because t he cause i s bei ng r emanded t o t he c i r cui t  cour t  and t he 

f i r ef i ght er s '  ar gument  may be pr esent ed t o t he c i r cui t  cour t .  

¶35 A per empt or y wr i t  of  mandamus i s  a j udgment  or  or der . 27  

Thus Wi s.  St at .  § 808. 03( 1)  appl i es t o det er mi ne whet her  t he 

per empt or y wr i t  of  mandamus i s a f i nal  j udgment  or  or der  f or  

pur poses of  appeal ,  and Tyl er ,  Wambol t ,  and Sander s al so appl y.   

These cases t each,  as we expl ai ned pr evi ousl y,  t hat  i n or der  t o 

" di spose"  of  t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e 

                                                 
26 Sandwi ches,  I nc.  v.  Wendy' s I nt ' l ,  I nc. ,  822 F. 2d 707,  

711 ( 7t h Ci r .  1987) .    

27 St at e ex r el .  Ti ner  v.  Mi l waukee Count y,  81 Wi s.  2d 277,  
278,  260 N. W. 2d 393 ( 1977) .  
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par t i es and t o const i t ut e a f i nal  j udgment  or  f i nal  or der  

pur suant  t o Wi s.  St at .  § 808. 03( 1) ,  a c i r cui t  cour t  document  

must  i ncl ude " an expl i c i t  st at ement  ei t her  di smi ssi ng t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e par t i es or  adj udgi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es. " 28   

¶36 I n t he pr esent  case,  t he Apr i l  27,  2006,  per empt or y 

wr i t  of  mandamus may be vi ewed as cont ai ni ng expl i c i t  l anguage 

di sposi ng of  some,  but  not  al l ,  mat t er s i n l i t i gat i on bet ween 

t he f i r ef i ght er s and t he Ci t y r el at i ng t o t he r el ease of  publ i c 

r ecor ds.   The Apr i l  27,  2006,  per empt or y wr i t  expl i c i t l y  

" or der ed,  adj udged and decr eed"  t hat  t he Ci t y must  di scl ose 

cer t ai n r ecor ds t o t he f i r ef i ght er s,  but  nei t her  r equi r ed 

r el ease of  t he mat r i x scor es nor  deni ed t he f i r ef i ght er s '  r i ght  

t o t hei r  r el ease.   Al t hough t he per empt or y wr i t  may be vi ewed as 

havi ng deci ded and di sposed of  some mat t er s i n l i t i gat i on,  i t  

di d not  di spose of  t he ent i r e mat t er  i n l i t i gat i on bet ween t he 

par t i es.   The di sposi t i on of  t he mat r i x scor es r emai ned 

unr esol ved.    

                                                 
28 Tyl er ,  299 Wi s.  2d 751,  ¶3.  

See al so i d. ,  ¶17 ( " A cour t  di sposes of  t he ent i r e mat t er  
i n l i t i gat i on i n one of  t wo ways:  ( 1)  by expl i c i t l y  di smi ssi ng 
t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es or  ( 2)  
by expl i c i t l y  adj udgi ng t he ent i r e mat t er  i n l i t i gat i on as t o 
one or  mor e par t i es. " ) ;  Wambol t ,  299 Wi s.  2d 723,  ¶39 ( " [ I ] n 
or der  t o ' di spose'  of  t he mat t er  under  § 808. 03( 1) ,  a memor andum 
deci s i on must  cont ai n an expl i c i t  st at ement  ei t her  di smi ssi ng 
t he ent i r e mat t er  i n l i t i gat i on or  adj udgi ng t he ent i r e mat t er  
i n l i t i gat i on as t o one or  mor e par t i es. " ) .  
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¶37 The per empt or y wr i t  i s  s i mi l ar  t o t he or der  conf i r mi ng 

t he sal e of  r eal  est at e i n Sander s,  whi ch t he Sander s cour t  

concl uded was not  f i nal  f or  pur poses of  appeal .   We concl uded i n 

Sander s t hat  t he c i r cui t  cour t ' s or der  conf i r mi ng t he sal e of  

r eal  est at e was not  a f i nal  or der  because i t  l ef t  mat t er s 

r el at i ng t o t he r eal  est at e unr esol ved,  i ncl udi ng t he quest i on 

whet her  t he Est at e of  Sander s had compl i ed wi t h i t s obl i gat i on 

t o br i ng t he l and i nt o compl i ance wi t h envi r onment al  st andar ds. 29 

¶38 The per empt or y wr i t  i n t he pr esent  case,  l i ke t he 

or der  conf i r mi ng t he sal e i n Sander s,  l ef t  at  l east  one mat t er  

i n l i t i gat i on unr esol ved.   The wr i t  di d not  di spose of  t he 

f i r ef i ght er s '  pet i t i on f or  mandamus i nsof ar  as i t  r el at ed t o t he 

mat r i x scor es.   The wr i t  t her ef or e cannot  be f i nal  f or  pur poses 

of  Wi s.  St at .  § 808. 03( 1) . 30   

¶39 The r easoni ng i n Sander s ext ends t o t he ci r cui t  

cour t ' s  deci s i ons r el at i ng t o at t or ney f ees,  st at ut or y damages,  

                                                 
29 Sander s,  310 Wi s.  2d 175,  ¶40.  

30 The Ci t y ar gues t hat  t he c i r cui t  cour t  i nt ended f or  t he 
per empt or y wr i t  t o be a f i nal  j udgment ,  r el y i ng upon st at ement s 
t hat  t he c i r cui t  cour t  made or al l y on t he r ecor d.   Thi s i nqui r y 
i nt o t he c i r cui t  cour t ' s  i nt ent ,  however ,  i s  f or ecl osed by 
Wambol t ,  whi ch st at es t hat  " a negat i ve answer  t o t he quest i on of  
whet her  an or der  or  j udgment  di sposes of  t he subst ant i ve i ssues 
obvi at es t he need t o r each t he quest i on of  [ t he c i r cui t  cour t ' s ]  
i nt ent ,  f or  an or der  t hat  f ai l s  t o di spose of  t he subst ant i ve 
i ssues i n a l i t i gat i on wi t h r espect  t o one or  mor e par t i es 
cannot  be a f i nal  or der  or  f i nal  j udgment  under  t he pl ai n 
meani ng of  Wi s.  St at .  § 808. 03( 1) . "   Wambol t ,  299 Wi s.  2d 723,  
¶30 n. 9.   Wambol t  makes cl ear  t hat  under  Wi s.  St at .  § 808. 03( 1) ,  
t he c i r cui t  cour t ' s  i nt ent i ons cannot  r ender  f i nal  a document  
t hat  ot her wi se i s not  f i nal .  
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and cost s as wel l .   Because nei t her  t he per empt or y wr i t  of  

mandamus nor  any ot her  document  di sposed of  t he ent i r e mat t er  i n 

l i t i gat i on r el at i ng t o t he f i r ef i ght er s '  r equest s f or  publ i c 

r ecor ds,  t he c i r cui t  cour t  was not  i n a posi t i on t o di spose of  

t he ent i r e mat t er  r el at i ng t o t he at t or ney f ees,  st at ut or y 

damages,  and cost s t hat  t he f i r ef i ght er s may be ent i t l ed t o as 

t he pr evai l i ng par t y under  Wi s.  St at .  § 19. 37( 2) ( a) .   

¶40 The f i r ef i ght er s '  at t or ney f ees,  f or  exampl e,  ar e not  

necessar i l y  f i xed when t he ci r cui t  cour t  has yet  t o di spose of  

t he f i r ef i ght er s '  demand f or  di scl osur e of  t he mat r i x scor es.   

The ci r cui t  cour t ' s  deci s i ons r el at i ng t o at t or ney f ees,  

st at ut or y damages,  and cost s t her ef or e mi ght  not  be t he l ast  

wor d r egar di ng t hese mat t er s and shoul d not  be accor ded t he 

st at us of  f i nal  j udgment s or  f i nal  or der s f or  pur poses of  

appeal .   Thi s hol di ng compor t s wi t h a pur pose under l y i ng t he 

r ul e t hat  an appeal  may be t aken as a mat t er  of  r i ght  onl y f r om 

f i nal  j udgment s or  f i nal  or der s,  namel y t he pur pose of  ensur i ng 

t hat  f act ual  and l egal  quest i ons come bef or e an appel l at e cour t  

onl y one t i me,  af t er  t he c i r cui t  cour t  has r esol ved al l  i ssues. 31  

                                                 
31 See Heat on v.  I ndep.  Mor t uar y Cor p. ,  97 Wi s.  2d 379,  395-

96,  294 N. W. 2d 15 ( 1980)  ( " The pur pose of  sec.  808. 03,  St at s. ,  
pr ovi di ng appeal  as of  r i ght  of  f i nal  or der s and j udgment s and 
l i mi t i ng appel l at e r evi ew of  i nt er medi at e det er mi nat i ons unt i l  
f i nal  j udgment  unl ess t he cour t  of  appeal s per mi t s an ear l i er  
appeal  i s  t wof ol d:  ( 1)  t o pr ot ect  t he t r i al  pr oceedi ngs by 
avoi di ng unnecessar y i nt er r upt i ons and del ay caused by mul t i pl e 
appeal s and ( 2)  t o r educe t he bur den on t he cour t  of  appeal s by 
l i mi t i ng t he number  of  appeal s t o one appeal  per  case and 
al l owi ng pi ecemeal  appeal s onl y under  t he speci al  c i r cumst ances 
set  f or t h i n sec.  808. 03( 2) ,  St at s. " ) .   
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¶41 I n sum,  we concl ude t hat  t he c i r cui t  cour t ' s 

Januar y 19,  2007,  and Apr i l  26,  2007,  deci s i ons f r om whi ch t he 

f i r ef i ght er s appeal ed ar e not  f i nal  j udgment s or  f i nal  or der s 

f or  pur poses of  appeal  under  Wi s.  St at .  § 808. 03( 1) .   They do 

not  di spose of  t he ent i r e mat t er  of  at t or ney f ees,  st at ut or y 

damages,  and cost s i n l i t i gat i on bet ween t he par t i es.   

Fur t her mor e,  because t he ci r cui t  cour t  has not  ent er ed a f i nal ,  

appeal abl e j udgment  or  or der  di sposi ng of  t he f i r ef i ght er s '  

under l y i ng l i t i gat i on agai nst  t he Ci t y r el at i ng t o t he r el ease 

of  publ i c r ecor ds,  t he c i r cui t  cour t ' s  deci s i ons r el at i ng t o 

at t or ney f ees,  st at ut or y damages,  and cost s shoul d not  be 

accor ded t he st at us of  f i nal  j udgment s or  f i nal  or der s f or  

pur poses of  appeal .    

¶42 Accor di ngl y,  we concl ude t hat  t he cour t  of  appeal s 

er r ed i n di smi ssi ng t he f i r ef i ght er s '  appeal  wi t h pr ej udi ce.   

The appeal  shoul d have been di smi ssed wi t hout  pr ej udi ce.   The 

f i r ef i ght er s may appeal  under  Wi s.  St at .  § 808. 03( 1)  when t he 

ci r cui t  cour t  ent er s f i nal  j udgment s or  or der s di sposi ng of  t he 

f i r ef i ght er s '  under l y i ng l i t i gat i on agai nst  t he Ci t y and t he 

f i r ef i ght er s '  r equest  f or  f ees,  damages,  and cost s.   We r emand 

t he cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs not  

i nconsi st ent  wi t h t hi s opi ni on.  

¶43 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded.    
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¶44 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  agr ee 

wi t h t he maj or i t y opi ni on' s concl usi on t hat  t he per empt or y wr i t  

i ssued Apr i l  27,  2006,  di d not  di spose of  t he ent i r et y of  t he 

Kenosha Pr of essi onal  Fi r ef i ght er s,  Local  414,  I AFF,  AFL- CI O and 

Al an M.  Hor gen' s ( her ei naf t er  col l ect i vel y r ef er r ed t o as t he 

f i r ef i ght er s)  pet i t i on f or  mandamus t o compel  compl i ance wi t h 

t hei r  open r ecor ds r equest  because i t  was not  a f i nal  or der  wi t h 

r egar d t o t he mat r i x scor es t hey had r equest ed. 1  I  wr i t e i n 

concur r ence because t he l ack of  f i nal i t y of  t he per empt or y wr i t  

i s  t he sol e r eason t hat  t hi s cour t  shoul d concl ude t hat  t he 

Januar y 19,  2007,  deci s i on denyi ng st at ut or y at t or ney f ees i s 

not  a f i nal  or der .   St at ed ot her wi se,  because t he f i r ef i ght er s 

moved f or  an awar d of  at t or ney f ees pr i or  t o t he c i r cui t  cour t ' s  

r ender i ng a f i nal  deci s i on on t he mer i t s,  t hei r  mot i on f or  

at t or ney f ees was pr emat ur e,  not  l at e.   Accor di ngl y,  I  

r espect f ul l y concur  i n t he maj or i t y opi ni on.    

I .   BACKGROUND 

¶45 Thi s case ar i ses f r om an open r ecor ds r equest  made by 

t he f i r ef i ght er s.   Because t he f i r ef i ght er s wer e f or ced t o go t o 

cour t  t o obt ai n compl i ance wi t h t hei r  open r ecor ds r equest  and 

because t he ci r cui t  cour t  conc l uded t hat  t he Ci t y of  Kenosha 

( t he Ci t y)  i mpr oper l y deni ed par t  of  t hat  r equest ,  t he 

f i r ef i ght er s c l ai med a st at ut or y r i ght  t o " r easonabl e at t or ney 

f ees,  damages of  not  l ess t han $100,  and ot her  act ual  cost s"  

under  Wi s.  St at .  § 19. 37( 2) ( a) .    

                                                 
1 Maj or i t y op. ,  ¶38.  



No.   2007AP1198. pdr  

 

2 
 

¶46 Thr ee deci s i ons r el at i ng t o t he f i r ef i ght er s '  open 

r ecor ds r equest  ar e at  i ssue her e:   The Apr i l  27,  2006,  

per empt or y wr i t ,  t he Januar y 19,  2007,  deci s i on denyi ng t he 

f i r ef i ght er s '  mot i on f or  at t or ney f ees as unt i mel y f i l ed and t he 

Apr i l  26,  2007,  deci s i on denyi ng t he f i r ef i ght er s '  mot i on f or  

r econsi der at i on of  t he Januar y 19,  2007,  deci s i on.   The 

f i r ef i ght er s cont end t hat  t he Apr i l  27,  2006,  per empt or y wr i t  i s  

not  a f i nal  or der  under  t he pr ovi s i ons of  Wi s.  St at .  

§ 808. 03( 1) ,  and t her ef or e,  t hey wer e pr emat ur e i n movi ng f or  an 

awar d of  r easonabl e at t or ney f ees under  Wi s.  St at .  

§ 19. 37( 2) ( a) .   The f i r ef i ght er s ar gue t hat  because t he 

Apr i l  27,  2006,  per empt or y wr i t  was not  a f i nal  or der  on t he 

mer i t s of  t hei r  c l ai m,  t he Januar y 19,  2007,  deci s i on denyi ng 

f ees coul d not  have been a f i nal  or der  on t he i ssue of  f ees i n 

t hi s case.      

I I .   DI SCUSSI ON 

¶47 I n r ecent  year s,  we have at t empt ed t o expl ai n what  a 

j udgment  or  or der  must  cont ai n i f  i t  i s  t o be f i nal  f or  pur poses 

of  appeal  under  Wi s.  St at .  § 808. 03( 1) .   See Sander s v.  Est at e 

of  Sander s,  2008 WI  63,  310 Wi s.  2d 175,  750 N. W. 2d 806;  Tyl er  

v.  Ri ver Bank,  2007 WI  33,  299 Wi s.  2d 751,  728 N. W. 2d 686;  

Wambol t  v.  W.  Bend Mut .  I ns.  Co. ,  2007 WI  35,  299 Wi s.  2d 723,  

728 N. W. 2d 670;  Har der  v.  Pf i t z i nger ,  2004 WI  102,  274 Wi s.  2d 

324,  682 N. W. 2d 398.   Not wi t hst andi ng al l  of  our  ef f or t s,  t he 

pet i t i ons f or  r evi ew t hat  t ur n on t he i ssue of  f i nal i t y keep 

comi ng.    
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¶48 Today we at t empt  t o expl ai n f i nal i t y on t he mer i t s i n 

t he cont ext  of  a per empt or y wr i t  of  mandamus t hat  was i ssued 

Apr i l  27,  2006.   I  j oi n t he maj or i t y opi ni on' s concl usi on t hat  

t he per empt or y wr i t  was not  a f i nal  or der  on t he mer i t s of  t he 

under l y i ng act i on. 2  However ,  t her e i s at  l east  one ot her  i ssue 

t hat  may be af f ect ed by t he l ack of  f i nal i t y of  t he per empt or y 

wr i t .   Thi s i ssue,  and per haps ot her s,  l ur ks,  unspoken,  i n t he 

maj or i t y opi ni on' s di scussi on of  whet her  t he Januar y 19,  2007,  

deci s i on t hat  deni ed t he f i r ef i ght er s '  r equest  f or  f ees was a 

f i nal  or der .    

¶49 The f ol l owi ng i s  t he i ssue t hat  i s appar ent  t o me.   I s  

i t  even possi bl e f or  a deci s i on denyi ng at t or ney f ees t o have 

been an appeal abl e deci s i on because an appeal abl e deci s i on on 

t he mer i t s has not  been made?  To st at e t he i ssue ot her wi se,  

even t hough t her e can be t he ent r y of  a f i nal  or der  on t he 

mer i t s of  an act i on,  i . e. ,  an appeal abl e or der ,  when a r equest  

f or  at t or ney f ees i s pendi ng,  Baumei st er  v.  Aut omat ed Pr oduct s,  

I nc. ,  2004 WI  148,  ¶31,  277 Wi s.  2d 21,  690 N. W. 2d 1,  i t  does 

not  necessar i l y  f ol l ow t hat  t her e can be a f i nal  or der  on 

at t or ney f ees,  i . e. ,  an appeal abl e or der ,  when a f i nal  or der  on 

t he mer i t s has not  yet  been made.   

¶50 The maj or i t y opi ni on' s anal ysi s seems t o assume t hat  

t he c i r cui t  cour t ' s  deci s i on denyi ng f ees coul d have been a 

f i nal ,  appeal abl e deci s i on,  even t hough t he c i r cui t  cour t ' s  

deci s i on on t he mer i t s was not  f i nal  and t her ef or e,  not  

appeal abl e.   The maj or i t y opi ni on gi ves t hi s  i mpr essi on by 

                                                 
2 I d.  
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exami ni ng t he Januar y 19,  2007,  deci s i on on at t or ney f ees t o 

det er mi ne whet her  t he deci s i on compl i ed wi t h Sander s and 

Wambol t . 3  However ,  i f  a f i nal  deci s i on on t he mer i t s,  i . e. ,  an 

appeal abl e deci s i on on t he mer i t s,  i s  r equi r ed bef or e i t  i s  

possi bl e t o have a f i nal  deci s i on on at t or ney f ees,  t hen t her e 

i s no need t o do a Sander s/ Wambol t  f i nal i t y anal ysi s on t he 

at t or ney f ee deci s i on because t hat  deci s i on coul d never  be a 

f i nal  deci s i on.    

¶51 The connect i on bet ween t he l ack of  f i nal i t y  i n t he 

per empt or y wr i t  and whet her  t he deci s i on denyi ng f ees coul d 

never t hel ess be a f i nal  deci s i on f or  pur poses of  appeal  was not  

br i ef ed or  ar gued.   Fur t her mor e,  i t  i s  an open quest i on t hat  has 

not  been di r ect l y addr essed by a Wi sconsi n appel l at e cour t .  

¶52 Har t man v.  Wi nnebago Count y,  216 Wi s.  2d 419,  574 

N. W. 2d 222 ( 1998)  and Pur dy v.  Cap Gemi ni  Amer i ca,  I nc. ,  2001 WI  

App 270,  248 Wi s.  2d 804,  637 N. W. 2d 763,  gi ve some assi st ance 

i n i dent i f y i ng t he connect i on bet ween t he f i nal i t y of  t he mer i t s 

of  t he under l y i ng act i on and how an awar d of  at t or ney f ees f i t s 

wi t hi n t he cost s per mi t t ed when a f i nal  j udgment  i s per f ect ed.   

However ,  t hey do not  r esol ve t he quest i on of  whet her  an adver se 

                                                 
3 See i d. ,  ¶¶27- 28.  
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deci s i on on at t or ney f ees may be appeal ed when a deci s i on on t he 

mer i t s of  t he c l ai m has not  been r esol ved i n a f i nal  or der . 4  

¶53 I n Har t man,  we exami ned whet her  t he st at ut or y at t or ney 

f ees pr ovi ded under  42 U. S. C.  § 1988 t o a successf ul  pl ai nt i f f  

on a 42 U. S. C.  § 1983 cl ai m came wi t hi n Wi s.  St at .  § 806. 06( 4) ' s 

r equi r ement  t o t ax t hose f ees wi t hi n 30 days of  ent r y of  

j udgment  or  f or f ei t  t he r i ght  t o t hem.   Har t man,  216 Wi s.  2d 

419,  ¶2.   Our  deci s i on t ur ned on i nt er pr et i ng t he meani ng of  

" cost s"  i n § 806. 06( 4)  t o deci de whet her  t hat  t er m encompassed 

st at ut or y at t or ney f ees.   I d. ,  ¶21.   By i nt er pr et i ng t he meani ng 

of  " cost s"  i n Wi s.  St at .  § 814. 04( 2) ,  we concl uded t hat  " cost s"  

had t he same meani ng i n § 806. 06( 4) .   I d. ,  ¶26.   The § 1988 

at t or ney f ees wer e " cost s"  wi t hi n t he meani ng of  § 814. 04( 2)  

because t hey wer e f ees " al l owed by l aw. "   I d.   Ther ef or e,  t hey 

had t o be t axed wi t hi n 30 days of  ent r y of  j udgment  or  t hey wer e 

f or f ei t ed.   I d. ,  ¶36.   Quer y,  how can an or der  on at t or ney f ees 

be f i nal  and t axabl e i f  t her e i s no f i nal  j udgment  on whi ch t o 

t ax t hem? 

¶54 I n Pur dy,  t he cour t  of  appeal s r evi ewed whet her  a 

r equest  f or  at t or ney f ees based on a pr ovi s i on i n Pur dy' s 

empl oyment  cont r act  was made t oo l at e.   Pur dy,  248 Wi s.  2d 804,  

                                                 
4 The quest i on of  whet her  t he deci s i on denyi ng t he 

f i r ef i ght er s '  r equest  f or  at t or ney f ees was an appeal abl e f i nal  
or der  bef or e a f i nal  or der  was ent er ed on t he mer i t s of  t hei r  
under l y i ng c l ai m was never  br i ef ed or  ar gued t o us.   The 
f i r ef i ght er s never  made t he ar gument  t hat  t he maj or i t y opi ni on 
r el i es upon f or  i t s det er mi nat i on t hat  t he Januar y 19,  2007 
deci s i on denyi ng t he f i r ef i ght er s '  mot i on f or  st at ut or y at t or ney 
f ees was not  a f i nal  or der .   I  do not  deci de t hi s quest i on i n 
t hi s concur r ence.  
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¶3.   When Cap Gemi ni  moved t o di smi ss Pur dy' s c l ai m as unt i mel y,  

t he cour t  of  appeal s af f i r med t he di smi ssal ,  r el y i ng on 

Har t man' s i nt er pr et at i on of  Wi s.  St at .  § 806. 06( 4) .   I d. ,  ¶¶14-

15.   I n so doi ng,  Pur dy l i nked a cont r act ual  r i ght  t o at t or ney 

f ees t o t he st at ut or y obl i gat i on t o per f ect  cost s i n 30 days or  

l ose t hem.   Ther e was no di scuss i on of  what  obl i gat i on one mi ght  

have i n r egar d t o at t or ney f ees i f  t her e wer e not  a f i nal  

j udgment  on t he mer i t s of  t he act i on when t he awar d of  at t or ney 

f ees was made.  

¶55 However ,  ot her  cour t s have expl ai ned t hat  ent r y  of  a 

f i nal  or der  or  j udgment  on t he mer i t s i s r equi r ed bef or e an 

adver se deci s i on on at t or ney f ees can be appeal ed.   Pr od.  & 

Mai nt .  Empl oyees'  Local  504 v.  Roadmast er  Cor p. ,  954 F. 2d 1397,  

1401 ( 7t h Ci r .  1992)  ( r easoni ng t hat  i f  t he under l y i ng deci s i on 

on t he mer i t s of  pl ai nt i f f ' s  ERI SA cl ai m was not  f i nal ,  nei t her  

i s t he deci s i on r egar di ng at t or ney f ees under  29 U. S. C.  

1132( g) ( 1) ) ;  Ri char dson v.  Penf ol d,  900 F. 2d 116,  118 ( 7t h Ci r .  

1990)  ( concl udi ng t hat  t he t r i al  cour t  er r ed i n awar di ng 

at t or ney f ees,  whi ch awar d was pr emat ur e because a j udgment  on 

t he mer i t s of  pl ai nt i f f ' s  c l ai m had not  been ent er ed) ;  

Sandwi ches,  I nc.  v.  Wendy' s I nt ' l ,  I nc. ,  822 F. 2d 707,  711 ( 7t h 

Ci r .  1987)  ( concl udi ng t hat  t he " deni al  of  a r equest  f or  f ees as  

a ' pr evai l i ng par t y '  i s  not  appeal abl e when t he mer i t s ar e not  

appeal abl e" ) .   

¶56 The r easoni ng of  Roadmast er ,  Ri char dson and Sandwi ches 

i s per suasi ve.   They r ai se my concer n about  t he way i n whi ch t he 
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maj or i t y opi ni on anal yzes t he Januar y 19,  2007,  deci s i on t hat  

deni ed t he f i r ef i ght er s '  r equest  f or  at t or ney f ees.    

I I I .   CONCLUSI ON 

¶57 The l ack of  f i nal i t y of  t he per empt or y wr i t  i s  

suf f i c i ent  r eason t o concl ude t hat  t he Januar y 19,  2007,  

deci s i on i s not  a f i nal  or der  denyi ng st at ut or y at t or ney f ees.   

I  woul d not  vent ur e f ur t her .    

¶58 Accor di ngl y,  I  r espect f ul l y concur .    

¶59 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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